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Many of you have asked about the
so-called National Labor Relations
Board (“NLRB”) “Poster Rule.”  If you
recall, in August 2011, the NLRB used
its administrative rulemaking authority
to require employers to post a notice
prepared by the NLRB advising em-
ployees of their rights under Section 7
of the National Labor Relations Act
(“NLRA” )—essentially the right to
join and/or support a union. It also ad-
vises employees that it is illegal for an
employer to discipline an employee for
wearing union insignia or for the em-
ployer to spy on employees engaged in
union activities. Many viewed this as a
vast overreach by the NLRB to require
employers to post what essentially
would be an advertisement encouraging
employees to unionize with the impri-
matur and implicit approval of a United
States government agency. Moreover,
an employer’s failure to post the notice
would itself constitute an unfair labor
practice and such failure would be con-
sidered evidence of unlawful intent in
any pending unfair labor practice pro-
ceeding against that employer. Finally,
the NLRB ruled that the failure to post
the notice would “ toll”  the statute of
limitations for filing an unfair labor
practice charge—in other words, if an
employer failed to post the notice, the
6-month limitations period for bringing
a charge would be put on hold indefi-
nitely.

Before the rule could be imple-
mented, a number of trade associations

and employer organizations sued the
NLRB to enjoin its enforcement. The
employers argued, among other things,
that the rule infringed on an em-
ployer’s free speech rights as guaran-
teed by Section 8(c) of the NLRA.
Because of this lawsuit, the NLRB
postponed implementation of the
Poster Rule.

The lower court disagreed and
found in favor of the NLRB. The em-
ployers immediately appealed to the
U.S. Court of Appeals for the D.C.
Circuit. In April 2012, the D.C. Circuit

issued an order staying the NLRB’s
enforcement of the rule pending the
outcome of the appeal, and the NLRB
indefinitely postponed its implementa-
tion.

On May 10, 2013, the D.C. Circuit
issued its opinion finding that the rule
was unlawful for several reasons. First,
the court held that the NLRB’s rule
violated employers’ First Amendment
right of free speech. Such right to
speak also includes the right not to
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Take the Time to Update Your Will
By some accounts, 70% of adult

Americans do not have a will. If you
have at least gone to the trouble of mak-
ing a will, consider yourself ahead of the
curve and pat yourself on the back. Then
come back to earth and understand that
your work is not completely done. A
will is not a static instrument. To serve
its purposes, it must keep current with
life changes, including an individual’s
financial circumstances, and with some
external factors, such as tax laws. With
the help of a professional, you should
periodically review your will, staying
alert to new or different circumstances
that might call for updates.

Marriage, Divorce, and
Remarriage

Obviously, a marriage usually
brings a new beneficiary into the pic-
ture, and a divorce may remove one.
Some of the changes in a will prompted
by a change in marital status may not
be so apparent. For example, when a
widow or widower remarries, the will
may need to be updated to show how
children from the previous marriage
and the new spouse are to be provided
for.

Continued on page four.
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Careful Whom You Add to Accounts
Various types of bank accounts

held in the name of a single individual
or entity have the virtue of simplicity,
and the added bonus that the accoun-
tholder does not have to wait to make
decisions until after a consensus has
been reached with others. But some-
times other considerations make it de-
sirable to add someone else, usually a
relative, to an account.

That is a perfectly reasonable step
to take, but it is important to consider
the ramifications, especially as it may
affect federal deposit insurance for ac-
counts insured by the Federal Deposit
Insurance Corporation (FDIC). Of
course, another overriding considera-
tion having more to do with human
nature than federal regulations is
whether there is a trusting relationship
between or among everyone whose
name is on an account.

Joint Bank Accounts
Under FDIC rules, a joint account is

a deposit account owned by two or more
people who have equal rights to with-
draw all of the deposits and to close an
account. Married couples, assuming
they want to share the funds in the ac-
count, like the convenience of such a
joint account so that either person can
write checks on the account and pay
bills from it. At an FDIC-insured insti-
tution, each co-owner is insured for up
to $250,000 for his or her share in all
joint accounts in that institution. But if
all persons on the account do not have
equal withdrawal rights, the account
will not necessarily be FDIC insured up
to the same amount as for a true joint
account under FDIC rules.

If the goal is to give someone lim-
ited access to a bank account when
needed but not to grant ownership
rights to the account, an alternative is
to grant that person a power of attor-
ney. Powers of attorney, which typi-
cally authorize someone to represent
or act on another’s behalf in financial
matters, can be crafted to permit the
desired amount of access to bank ac-
counts.

Safe-Deposit Boxes
The various states and banking in-

stitutions have their own rules and pro-
cedures for access to safe-deposit
boxes. Since granting a second person
access to a safe-deposit box amounts to
giving that person the right to empty
the box without the need for anyone
else’s approval, this is a step that
should be taken only with care and
forethought.

Credit Card Accounts
There are two different ways to give

a second person the ability to use a
credit card. Making that person a co-
owner means that he or she will be
financially responsible for all of the
debt incurred with the credit card, re-
gardless of which co-owner authorized
a particular charge. In the alternative,

an authorized user of the card may or
may not be financially responsible for
the debt, depending on the cardholder
agreement. The card owner can put
restrictions on authorized users, such
as how much debt the authorized user
can incur with the card.

Cosigning Loans
Succinctly put, a cosignor on a loan

has agreed that the creditor can look to
him or her for satisfaction of the debt
if the debtor does not pay the debt. This
obligation may well extend to any late
fees and collection costs made neces-
sary by the debtor’s delinquency. On
top of that, the cosignor’s own credit
rating could take a hit if the debtor
doesn’t pay the debt or pays it late. All
in all, the watchwords for cosigning on
a loan are “proceed with caution.”

Long Arm of the Law
Long-arm statutes permit a court in

a particular state to bring within its
jurisdictional reach nonresident per-
sons who, by their actions, have had at
least such “minimum contacts”  with
the forum state that it is fair and just to
subject them to the powers of a court
in that state. In earlier times such con-
tacts were as likely as not to take a
physical form. But today, as a recent
case illustrates, in the age of computers
and the Internet the only thing physical
about the contact may be someone’s
clicking a mouse or striking a key-
board from his or her home in another
state or country.

A chemical company based in Con-
necticut decided to terminate the em-
ployment of Jackie, an employee of a
Canadian subsidiary of the company.
Jackie lived and worked in Ontario,
Canada. According to the company,
upon learning of her impending termi-

nation and just before it, Jackie for-
warded from her company email ac-
count to her personal email account
some confidential and proprietary data
files belonging to the company.

She had previously agreed in writing
to safeguard such information and to use
it only for proper company purposes.
The company sued Jackie in a federal
court for unauthorized access to, and
misuse of, a computer system and for
misappropriation of trade secrets, in
violation of Connecticut statutes.

Jackie’s contention that she was be-
yond the reach of Connecticut’s long-
arm statute was ultimately unsuccess-
ful. Her conduct while she was domi-
ciled and working in Canada, in ac-
cessing a computer server located in
Connecticut to misappropriate confi-
dential information belonging to her

Continued on page three.
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New HIPAA Rule
The U.S. Department of Health and

Human Services has adopted a new
rule concerning privacy and security
for health information, to take into ac-
count changes that have occurred in
health care since enactment of the
Health Insurance Portability and Ac-
countability Act (HIPAA) of 1996.
Some of the key features in the 563-
page final rule are outlined below.

Privacy notices given by covered
entities, such as health-care providers
and health plans, must now include a
statement about a patient’s right to re-
strict the disclosure of his or her health
information when paying out of pocket
for the service.

“Downstream”  business associates
of covered entities are also covered by
the new HIPAA rule. Thus, such sub-
contractors as billing and phone serv-
ices, document and data storage com-
panies, and other such entities whose
functions involve the disclosure of
protected health information are sub-
ject to liability for violations and the
potential for agency enforcement ac-
tion and penalties. This aspect of the
new rule was meant to prevent covered
entities from effectively skirting their
HIPAA obligations by farming tasks
out to subcontractors.

Before the new rule, a breach had to
be reported to a patient if it posed a
significant risk of financial, reputa-
tional, or other harm to the individual.
Now, if health information is compro-
mised, a data breach is presumed, with
the attendant notification require-
ments, unless there is a low probability
that the protected information was in
fact compromised.

Factors to consider as to whether a
breach must be reported are the nature
and extent of the information, the per-
son to whom the data was disclosed,
whether that person actually viewed it,

and whether the risk was mitigated in
some manner.

While patients already had a right
to a copy of their health records, the
new rule changed the default form of
production from a hard copy to an elec-
tronic copy when the information is
maintained electronically. Entities

may charge a reasonable fee for pro-
viding the information, and now the
information must be provided within
30 days of the request.

The new final rule took effect on
March 26, 2013, and compliance with
all applicable requirements must occur
by September 23, 2013.

employer, was sufficient to confer per-
sonal jurisdiction over her under Con-
necticut’s long-arm statute.

While even more generally worded
parts of the long-arm statute may have
supported this result, the statute spe-
cifically provides for personal jurisdic-
tion over persons who use a “ com-
puter”  or a computer network located
within the state, and the court found
that the company’s server, which
Jackie had used, was a “ computer”  for
jurisdictional purposes.

For a court to exercise personal ju-
risdiction over a nonresident, not only
must the jurisdiction be authorized un-
der the state’s long-arm statute, but
such an exercise of power must satisfy
the requirements of the Due Process
Clause of the Fourteenth Amendment.

Under well-settled U.S. Supreme
Court precedents, this means that the
nonresident must have engaged in
some act by which it availed itself of
the privilege of conducting activities in
the forum state, and the resulting exer-
cise of personal jurisdiction must be
“ reasonable.”  The facts of the chemi-
cal company’s case against Jackie met
these constitutional tests.

First, Jackie had purposefully
availed herself of the “privilege”  of
conducting activities within Connecti-
cut by allegedly accessing a computer
server located in Connecticut in order
to misappropriate confidential infor-
mation belonging to her employer. She
was allegedly aware of the centraliza-
tion and housing of her employer’s
email system and the storage of confi-
dential proprietary information and
trade secrets in Connecticut, and she
used that email system and its Con-
necticut servers in retrieving and
emailing confidential files. Moreover,
it was also significant that Jackie had
directed her allegedly tortious conduct
towards a corporation in Connecticut.

As for the reasonableness of bring-
ing the nonresident defendant before a
court in Connecticut, the court ex-
plained that although Jackie would
have to travel to Connecticut to defend
the suit, both Connecticut and the em-
ployer company had sufficient inter-
ests in resolving the matter in Con-
necticut. Not only was the employer
based in Connecticut, which was
where the majority of the corporate
witnesses were located, but also Con-
necticut itself had an interest in the
proper interpretation of its laws.

Long Arm of the Law
Continued from page two.



Additions and Subtractions
A new child is a new beneficiary,

but a will can and should cover more
than just the distribution of property to
heirs. Parents can name a guardian, and
even an alternate guardian, to care for
their children in the event that some-
thing happens to both parents. Absent
such a provision in a will, a court will
appoint a guardian.

The death of an executor, guardian,
beneficiary, or trustee creates a gap in
how the will is supposed to operate.
Fill in the gaps by making necessary
changes, such as naming a new indi-
vidual or, in the case of a deceased
beneficiary, simply removing him or
her from the will.

Changing Fortunes
If you enjoy an unexpected windfall,

you may still want the larger pie divided
up as before. But it is likely that some
changes in your will are called for. If the
increase in the potential estate is large
enough, it might trigger the need for
planning to avoid or minimize estate
taxes. A reversal of fortune could also
suggest some changes. For example,
you may have to revise downward that
fixed sum you were planning to leave to
a favorite charity.

Moving Out of State
You will not have to start from

scratch if you move to another state,
because all of the states recognize a
will that was properly created in an-
other state. Nonetheless, legal advice
should be sought in the new state be-
cause changes in the law from state to
state could require some tinkering with
the will. There may be more than tink-
ering involved if you move to or from
a community property state.

Changes in Tax Laws
The government’s intentions can

change even if your intentions have not.
Some of the changes benefit individuals
with wills, but you can take full advan-

tage of them only if you are aware of
them. The big item here is changes to
the federal estate tax exemption, which
is the amount an estate can reach before
it is subject to a (hefty) estate tax. In
recent years the exemption has headed
up, but there are no guarantees about
what Congress will do with the exemp-
tion going forward.

You Change Your Mind
If you decide you want to change

beneficiaries, a guardian, an executor,
or anything else in a will, you can do
so. For example, you want to make
sure that the beneficiaries in your will
are the same as the beneficiaries you
have named in your insurance policies
and retirement accounts. Otherwise,
the beneficiaries actually named in
those documents, not the beneficiaries
under the will, will get the money from
the policies and accounts. Bear in mind
that no amount of talking about your
new intentions will make them hap-
pen. The changes must be indicated in
a properly executed will.

You should keep the finished (at
least until the next update) product in
a safe place. When “ they”  say “keep

this with your important papers,”  think
of your will. Your family should know
where to find the executed will. An
unsigned copy of your will in its latest
form is a good starting point for the
next periodic review.

Letter of Instruction
Even the best-drafted will is not

likely to cover everything needed for a
smooth disposition of your estate. To
supplement the will, consider executing
a letter of instruction. It generally is not
legally binding, but it can go a long way
to expedite the process and provide in-
formation not to be found in the will.

Some items appropriate for a letter of
instruction include a list of bank, bro-
kerage, and mutual fund accounts; di-
rections on where to find important
documents or personal property; user
names, PIN numbers, and passwords
necessary for access to electronic re-
cords; and contact information for legal
and financial advisors. Be sure to list
any life insurance policies, as benefici-
aries will collect on those policies out-
side of the will. Any advance plans for
the funeral and burial also should be
mentioned in the letter of instruction.

speak, and the rule effectively required
employers to speak the NLRB’s ideo-
logical message. The court also found
that the NLRB had no justification for
tolling the NLRA’s statute of limita-
tions. Finally, a concurring judge of
the court found that the NLRB ex-
ceeded its statutory rulemaking
authority because the NLRA does not
allow the NLRB to require an em-
ployer “ to educate its employees on
the fine points of labor relations law.”

A review of the NLRB website
shows that it has not decided yet what
to do about the court decision against

the rule. Ordinarily, it would be safe to
assume that the NLRB would continue
its postponement of enforcement of the
rule. However, given the defiant state-
ment of the Chairman of the NLRB in
response to the Noel Canning case—in
which this same court dismissed an
unfair labor practice case based upon
finding that the NLRB lacked a quo-
rum to decide the case and that Presi-
dent Obama’s recess appointments of
NLRB members were unconstitu-
tional—one cannot be certain whether
the NLRB might decide to charge
ahead with the rule. Almost certainly
the NLRB will appeal this case to the
Supreme Court.

In any event, the NLRB is standing

Update Your Will
Continued from page one.
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